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JONATHAN L. ENTN"
The avalanche of books about the OJ. Simpson case makes
it hard to believe that anyone could say anything new about that
subject. Except for the judges who presided over the criminal
and civil trials, almost everyone involved-prosecutors,' defense
lawyers, 2 the plaintiffs' lead counsel in the civil case,3 police officers, 4jurors in the criminal case, 5 even Simpson himself6 -seems

* Professor of Law and Political Science, Case Western Reserve University.

See, e.g., MARCIA CLARK & TERESA CARPENTER, WITHOUT A DOUBT (1997);
CHRISTOPHERA. DARDEN &JESS WALTER, IN CONTEMPT (1996).
2SeJOHNNIE L. COCHRAN, JR. & TIM RuTrEN, JOURNEYTOJUSTICE (1996); ALAN M.

DERSHOWrIZ, REASONABLE DOUBTS: THE OJ. SIMPSON CASE AND THE CRIMINALJUSTICE
S'sTEM (1996); ROBERT L. SHAPIRO & LARKIN WARREN, THE SEARCH FOR JUSTICE: A
DEFENSE ATTORNEY'S BRIEF ON THE O.J. SIMPSON CASE (1996); GERALD F. UELMEN,
LESSONS FROM THE TRIAL: THE PEOPLE V. OJ. SIMPSON (1996).
3 See DANIEL PETROCEIT & PETER KNOBLER, TRIUMPH OF JUSTICE: THE FINAL
JUDGEMENT ON THE SIMPSON SAGA (1998).
See MARK FUHRMAN, MURDER IN BRENTWOOD (1997); TOM LANGE Er AL., EVIDENCE
DISMISSED: THE INSIDE STORY OF THE POLICE INvEsGATION OF OJ. SIMPSON (1997).
'See, e.g., ARMANDA COOLEYE T AL., MADAM FOREMAN: A RUSH TOJUDGMENT? (1996);
MICHAEL KNOx & Mu WALKER, THE PRIVATE DIARY OF AN 0. J. JUROR: BEHIND THE
SCENES OF THE TRIAL OF THE CENTURY (1995).
6 See O.J. SIMPSON, I WANT TO TELL YOU: MY RESPONSE TO YOUR LETTERS, YOUR
MESSAGES, YOUR QUESTIONS (1995).
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to have written a book. On top of that, several journalists and
various commentators have produced their own volumes.
All of these works focus on the Simpson affair with little or
no attention to other high-profile crimes. The homicide proceedings were widely described as "the trial of the century"; several OJ. books used that term somewhere in their title.8 But the
term was not original, something that was widely overlooked.
Into this gap have stepped a criminologist (Gilbert Geis) and an
academic lawyer (Leigh Bienen) to focus not only on Simpson
but also on several earlier celebrated cases that transfixed
Americans over the past seventy-five years: the Leopold-Loeb affair, the Scottsboro saga, the trial of Bruno Richard Hauptmann
in the Lindbergh kidnapping, and the perjury prosecution of
Alger Hiss. These cases "stood for something important,... offering a commentary on the condition of the time"; 9 they "will
not be forgotten."'" As we shall see, other well-known criminal
cases fit these criteria, but the authors' selections are certainly
reasonable ones. Crimes of the Century provides a wealth of detail
on the five celebrated cases under review, but it goes beyond
simple description to raise important general questions about
the operation of our criminal justice system. The book touches
on almost every significant issue in the field," but the discussion
7 See, e.g., BIRTH OF A NATION/HOOD: GAZE, ScRiT, AND SPECTACLE IN THE O.J.
SIMPSON CASE (Toni Morrison & Claudia Brodsky Lacour eds., 1997); JosEPH Bosco,
A PROBLEM OF EVIDENCE: HOw THE PROSECUTION FREED O.J. SIMPSON (1996); VINCENT
BUGLIOSI, OUTRAGE: THE FIVE REASONS WIlY OJ. SIMPSON GOT AwAY wrrH MURDER
(1996); CLUFFORD L. LINEDECKER, OJ. A TO Z: THE COMPLETE HANDBOOKTO THE TRIAL
OF THE CENTURY (1995); POSTMORTEM: THE O.J. SIMPSON CASE-JUSTICE CONFRONTS
RACE, DOMESTIC VIOLENCE, LAWYERS, MONEY, AND THE MEDIA (Jeffrey Abramson ed.,
1996); JEFFREYTOOBIN, THE RUN OF HIS LIFE (1996).
8 See, e.g., KNOX & WALKER, supra note 5; LINEDECKER, supra note 7. The appellate
court in the subsequent proceeding about custody of the children of O.J. and Nicole
Brown Simpson also described the criminal trial that way. See Guardianship of Simp-

son, 79 Cal. Rptr. 2d 389, 392 (Ct. App. 1998).
9 GILBERT GELS & LEIGH B. BIENEN, CRIMES OF THE CENTURY: FROM LEOPOLD AND
LOEBTO O.J. SIMPSON 3 (1998).
,oId. at 4.

" Perhaps the only major issue that does not receive attention is the limits on police interrogations resulting from Miranda v. Arizona, 384 U.S. 436 (1966), a case the
authors mention but miscite. See GEtS & BIENEN, supra note 9, at 57. They briefly
touch on Miranda,but only to observe that the Supreme Court's concern for access to
counsel during police questioning of in-custody suspects can be traced back to the
Court's concerns about the lack of proper representation for the Scottsboro defendants at their initial trials. See id. In fact, Mirandahas been highly controversial from
the very beginning and remains so today. Compare, e.g., Paul G. Cassell, Miranda's Social Costs: An EmpiricalReassessment, 90 Nw. U. L. REv. 387 (1996) (criticizing Miranda),
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is often frustratingly incomplete. Perhaps the problem reflects
the authors' effort to make the book attractive to a wide audience, but the result might be too superficial for specialists and
too sophisticated for general readers.
I.
Each case gets a chapter divided into four main sections: a
factual overview, discussion of some larger issues presented by
the case, a conclusion that ties the discussion to pervasive
themes, and an essay describing materials for further reading.
This last feature is especially helpful because all these cases have
generated a substantial literature.
Geis and Bienen focus their factual discussion on the uncertainties that have produced so much debate about each case.
Except for Leopold and Loeb (who admitted liability but sought
to avoid execution), the defendants vigorously asserted their
innocence; Alger Hiss went to his grave nearly half a century
later insisting that he would ultimately be vindicated. The
authors offer their own hypothesis about what might really have
happened on the train in the Scottsboro case, 2 opine that there
was reasonable doubt about Bruno Richard Hauptmann's14
guilt, 3 suggest that the last word on Hiss has not been heard'

and observe that O.J. Simpson poses no threat to anybody else
5
even if he did commit the murders of which he was acquitted.
By discussing several cases instead of focusing on just one,
Geis and Bienen are able to show some connections that might
otherwise be overlooked. For example, Clarence Darrow kept
Leopold and Loeb from the gallows, 6 then went on to play an
important role in getting the NAACP involved in the Scottsboro

and Fred E. Inbau, "PlayingGod": 5 to 4, 57J. GRIM. L. CRIMINOLOGY & PoLIcE Sc. 377
(1966) (same), withYale Kamisar, A Dissentfrom the Miranda Dissents: Some Comments on
the "New" Fifth Amendment and the Old "Voluntariness" Test, 65 MIcH. L. REv. 59
(1966) (defending Miranda), and StephenJ. Schulhofer, Miranda's PracticalEffect: SubstantialBenefits and Vanishingly Small Social Costs, 90 Nw. U. L. REV. 500 (1996) (same).
For the latest round in the judicial controversy on this subject, see United States v.
Dickerson, 166 F.3d 667 (4th Cir. 1999) (2-1 decision holding that 18 U.S.C. § 3501
(1994) supersedes Miranda).
" See GEls & BmNEN, supranote 9, at 80-84.
"Id. at 116.
" See id. at 155, 157, 160.
'Id. at 200.
"See id. at 17-20.
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case.17 Samuel Leibowitz, who represented the Scottsboro defendants,' 8 also served as a commentator on the radio broadcasts
of the Hauptmann trial'9 and after the conviction was upheld on
appeal sought to get Hauptmann to confess to avoid the electric
chair.20 Elmer Gertz, who helped get Nathan Leopold paroled
after more than thirty years in prison, also indirectly affected
the last chapter of the Scottsboro case: the libel suit filed by the
two complainants following a network television drama about
that case foundered on the legal standards announced in a maCourt decision in which Gertz was the protagojor Supreme
2'
nist.
The authors point out other parallels between some of
these cases. It turns out that Nathan Leopold and Alger Hiss
were enthusiastic bird watchers. Leopold published several ornithological papers,22 and Hiss unwittingly lent credibility to the
allegations against him with his excited description of seeing a
rare type of warbler, an incident that Whittaker Chambers had
emphasized in talking with congressional investigators.23 Both
of these cases also had overtones of homosexuality. There were
strong physical resemblances between Richard Loeb and Hiss,
n
1
24
and between Leopold and Chambers. Leopold and Loeb were
suspected of having a sexual relationship,2 although the authors
give both men "a totally clean sexual slate" during their incarceration. 6 Geis and Bienen do not delve into the details of the
17See id. at

51.
,8See id. at 58-61, 64-70.
'9 Id. at 104.
2' See id. at 109.
21 See id. at 72-73. The case involving Gertz was Gertz v. Robert Welch, Inc., 418 U.S.

323 (1974). The litigation over the television drama was Street v. National Broadcasting
Co., 512 F. Supp. 398 (E.D. Tenn. 1977), aftd, 645 F.2d 1227 (6th Cir.), cert. dismissed,
454 U.S. 1095 (1981). The authors miscite this case in their list of suggested readings
about Scottsboro. See GEs & BIENEN, supra note 9, at 86.
GEs & BIENEN, supranote 9, at 15-16.
See id. at 140, 141. Chambers was no stranger to controversy at that point. He
defied his high school principal's instructions to delete some sophomoric insults
from the class prophecy that he delivered at graduation. See id. at 133. That episode
became part of the school's lore. More than three decades later, student graduation
speakers still talked of "pull[ing] a Chambers," although none apparently did so. See
DORIS KEARNS GOODWIN, WArt TILL NExTYEAR 156-57 (1997).
21GElS & BIENEN, supranote 9, at 146.
"Id. at 26. The authors express no opinion about the validity of these suspicions.
2Id. at 21. This point is significant because Loeb was killed in prison. A famous
news story about his death began: "Richard Loeb, who... was a master of the English
language, today ended his sentence with a proposition." Id.
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Hiss-Chambers situation, saying that such an inquiry would take
us into "totally uncharted territory."27
Finally, Scottsboro and Simpson present similarities as well
as contrasts. In both cases African-American males were accused of committing crimes against white women. Scottsboro
involved allegations of interracial rape, the most inflammatory
offense in the old segregated order; Simpson had been part of
an interracial marriage. The cases presented substantial economic differences, however. The Scottsboro defendants were
impoverished residents of a segregated community that had a
strictly enforced color line, whereas Simpson was a wealthy celebrity who seemed to have transcended race but whose acquittal by a predominantly black jury revealed wide racial disparities
in public opinion. 8
As fascinating as the factual accounts might be, the book
contains a surprising number of obvious mistakes. The Supreme Court's decision in Northern Securities Co. v. United StatesP
is reported as an 8-4 ruling (the actual vote was 5-4).3o George
Wallace is said to have pardoned the last of the Scottsboro defendants in 1954, although he was not elected governor of Alabama until eight years later; the correct date is 1964, when (as
the authors note) Wallace was preparing to run for President
for the first time. 1 Furthermore, in discussing Richard Nixon's
reflections on the Hiss case during Watergate, the authors refer
to 'John Haldeman";32 they apparently confused two of Nixon's
top aides, H.R. Haldeman andJohn Ehrlichman.5
The mistakes are not purely typographical. In at least two
places there are inaccurate calculations of time. Bruno Richard
Hauptmann is said to have been executed "[f] our years less one

2

Id. at 146.

See id. at 7, 186, 212.

193 U.S. 197 (1904).
& BIENEN, supra note 9, at 215. The authors also give an incorrect citation
for this decision. See id. at 214. That is not the only miscited case. See supra notes 11
& 21.
'o GEis

,Id. at 206.
,Id. at 158.

Geis and Bienen are not the only ones to make this mistake. The lawyer who
represented both Haldeman and Ehrlichman during the Senate Watergate investigation also referred to "JohnHaldeman" at one point. See PresidentialCampaignActivities
of 1972-Senate Resolution 60: HearingsBefore the Senate Select Committee on Presidential
Campaign Activities, 93d Cong., 1st Sess. 3228 (1973); Douglas Watson, Haldeman's
Lawyer CallsInouye 'That LittleJap,' WAsH. POST, Aug. 2, 1973, at A23.
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month and two days" after the kidnapping of the Lindbergh
baby.ss The interval was actually four years plus one month and
two days: the kidnapping took place on March 1, 1932, 35 the
execution on April 3, 1936. Similarly, the bodies of Nicole
Brown Simpson and Ronald Goldman are said to have been discovered "more than three hours after they had been slain."ss The
killings occurred "[s]ometime during the hour after 10 o'clock
[in] the evening 37 and the corpses were found "[a]t ten minutes after midnight the following morning,"08 an interval somewhat in excess of two hours.
This is not simply a pedant's nitpickings9 Problems like
these raise questions about the care with which the entire book
was put together. The discussion of the larger criminal justice
issues is also characterized by an analogous combination of sophistication and superficiality.
II.

Geis and Bienen are not content to summarize these highprofile trials. They use the five cases to explore persistent questions about the contemporary criminal justice system. Each case
illustrates some issues, and broader themes emerge when the
cases are considered together.
For example, the Leopold-Loeb case suggests the inadequacy of any comprehensive explanation of crime. The shocking murder defies understanding in terms of any of the leading
criminological theories: differential association, social bonding,
self-control, frustration-aggression, low intelligence, labeling, ra,GE Is & BrENEN,

supranote 9, at 110 (emphasis added).
Id. at 92.
Id. at 170 (emphasis added).
17 Id.at 169.

Id. at 170.
"Nor are these the only mistakes. The authors twice misidentify Nixon biographer Roger Morris. See id. at 163, 166. There is another curious omission in the Hiss
discussion: Geis and Bienen remark that Chambers converted to Quakerism and that
Priscilla Hiss (Alger's wife) was a birthright Friend, see id. at 132, 133, but note that
Richard Nixon was also a Quaker only in their list of suggested readings, id. at 166.
Moreover, they repeatedly attribute some of the hostility against Hauptmann to
public antipathy toward Hider, id. at 7, 104 n.4, 112, even though the trial was held in
1935, well before the emergence of widespread American concern over Nazi expansionism as a threat to world peace. Focusing on American suspicions of Hider as an
important factor also seems questionable in light of Charles Lindbergh's subsequent
expressions of sympathy for Hider and his outspoken isolationism as late as the fall of
1941, shortly before the attack on Pearl Harbor. See id. at 120-21.
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tional choice, or critical Marxist.40 Psychiatric and psychological
theories fare little better.4 1 The authors ultimately are drawn to
literary analogies, looking to Dickens and Hemingway novels for
insight into Leopold and Loeb's behavior.
Scottsboro underlines many of the dilemmas in the treatment of rape, although the authors concede that the case "is
something of an aberration." 43 The Hauptmann trial raises
troubling questions about the reliability of eyewitness identification, which was a significant element in the prosecution's case."
The Hiss case presents issues about the relationship between
congressional investigations and criminal trials,4 and the OJ. affair highlights aspects of police behavior. 6
These are surely important topics, but the authors merely
present them as problems for discussion without offering serious arguments for any particular resolution.47 Although reasonable persons might disagree about how to resolve these issues,
the authors do not present the strongest grounds for favoring
one approach over another. Many of the issues are dealt with in
a paragraph or two, with contrasting viewpoints summarized in
an "on the one hand, on the other hand" fashion.48 Except for
'0See id. at 35-39.
id. at 35, 39-41.
42 See id. at 41-43.
43 Id. at 78.
14 See id. at 113-14.
41 See id. at 161-62.
46 See id. at 194-97.
47
Perhaps the most egregious example of this phenomenon is a two-sentence suggestion that "some people" prefer the inquisitorial approach to criminal justice that is
the norm in Europe to the American adversarial system. See id. at 199. For a suggestion that the two systems do not differ all that much in actual operation, see Abraham
S. Goldstein & Martin Marcus, The Myth ofJudicial Supervision in Three "Inquisitorial"
Systems: France,Italy, and Germany, 87 YALE LJ.240 (1977).
" Ironically, the sketchiness of the presentation of these general issues might mitigate another concern: that focusing on these five high profile cases could distort policy discussions because the cases are atypical. Cf Peter Siegelman &JohnJ. Donohue
III, Studying the Icebergfrom its Tip: A Comparison of Publishedand Unpublished Employment
DiscriminationCases, 24 L. & SOc'YREv. 1133 (1990) (finding differences between cases
that result in published opinions and those that do not). The authors concede that
the cases they address might give a misleading picture of the criminal justice system
but maintain that such cases "disclose the tensions, the inadequacies, and the underlying elements" of the system. GEms & BIENEN, supra note 9, at 10-11. Moreover, highprofile cases are likely to influence public perception of the legal process even if they
are not representative. See, e.g., Grant H. Morris, Placed in Purgatory: ConditionalRelease of Insanity Acquitees, 39 ARIZ. L. REv. 1061, 1062-63 & nn.12-13 (1997)(noting
4' See
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occasional references to specific cases, there are no direct citations to sources and no attribution for the many direct quotations in the book. Readers who are interested in exploring the
issues in greater depth presumably can rely on the list of suggested readings at the end of each chapter, but that will not always work because some important topics-including rape and
49
eyewitness identification-are not covered in the reading lists.

Some pervasive themes arise in many of these cases, but
again the analysis could be more profound. For example, the
authors emphasize that economic resources affected the quality

of legal representation available in several of these cases. - Leopold and Loeb came from wealthy families who retained
Clarence Darrow as defense counsel, 51 and O.J. Simpson was
rich enough to have a large team of prominent lawyers. 52 On
the other hand, the Scottsboro defendants were impoverished
and could not afford counsel in the first round of trials; 3 the
lack of meaningful legal assistance led the Supreme Court to set
aside those convictions. 4 Thereafter, however, the defendants'
that, in the wake ofJohn W. Hinckley's successful invocation of the insanity defense
in his trial for shooting President Reagan, the public dramatically exaggerated the
frequency of insanity claims and acquittals in criminal cases). See also Marc Galanter,
An Oil Strike in Hell: Contemporary Legends about the CivilJustice System, 40 ARIZ. L. REV.
717, 726-33 (1998) (discussing the impact of high-profile tort claims on the debate
about civil justice reform); MichaelJ. Saks, Do We Really Know Anything about the Behavior of the Tort Litigation System-And Why Not?, 140 U. Pa. L. Rev. 1147, 1158-62
(1992) (same).
4" The authors do criticize Susan Brownmiller's analysis of the rape allegations in
the Scottsboro case, see GELS & BIENEN, supranote 9 at 76-77, but do not cite any of the
extensive commentary on rape in general. See SUSAN ESTICH, REAL RAPE (1987);
HUBERT S. FEILD & LEIGH B. BIENEN, JURORS AND RAPE: A STUDY IN PSYCHOLOGY AND
LAw (1980).
Authorial modesty might explain the omission of references to the rape literature,
but the absence of citations to discussions of eyewitness identification is more curious.
The Supreme Court has expressed concern about the reliability of unduly suggestive
identification procedures. See, e.g., Manson v. Brathwaite, 432 U.S. 98 (1977); Stovall
v. Denno, 388 U.S. 293 (1967). Moreover, there is an extensive social scientific literature on eyewitness identification. See, e.g., BRIAN L. CUTLER & STEVEN D. PENROD,
MISTAKEN

IDENTIFICATION:

THE EYEWINESS,

PSYCHOLOGY,

AND THE LAW

(1995);

ELIZABETH F. LOFTUS & JAMES M. DOYLE, EYEWITNESS TESTIMONY: CIVIL AND CRIMINAL
(3d ed.1997); PSYCHOLOGICAL ISSUES IN EYEWITNESS IDENTIFICATION (Siegfried Ludwig

Sporer et al. eds., 1995).
-' See GEIs & BIENEN, supra note 9, at 206-07.
" See id. at 29.
52 See id. at 191.
See id. at 50.
Powell v. Alabama, 287 U.S. 45 (1932).
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supporters were able to bring in a most able lawyer, Samuel
Leibowitz, whose efforts had mixed results: none of the subsequent trials resulted in acquittals, but charges were dropped
against some of the defendants"5 Alger Hiss was not wealthy, although his lawyers were from fancy law firms and some of them
handled the case on a pro bono basis.5
The most troublesome situation was Hauptmann's, and
here the authors are not as illuminating as they might have
been. They note that Hauptmann could not afford to hire a
lawyer and that the man who headed his legal defense was paid
by the Hearst newspapers in a dubious arrangement that would
not be allowed today.5 7 Moreover, they note that the lawyer
hardly talked to Hauptmann before trial and was "often
drunk."58 Despite the lawyer's "inadequacy," 9 the authors never
mention-let alone explain-the concept of ineffective assistance of counsel. Even if Hauptmann could not have asserted
such a claim under the legal standards of the time, 60 the issue is
surely worthy of at least passing reference in a work that emphasizes the quality of lawyering in high-profile cases. In addition,
the availability of competent attorneys is surely an important issue in contemporary criminal justice, and promoting increased
system is one of the major
understanding of the criminal justice
•61
reasons the authors wrote this book•.
Another pervasive theme is the role of experts, who testified
in all of these cases. Psychiatric testimony has been particularly
controversial, but the authors show that such testimony appar" See GEMS & BIENEN, supra note 9, at 58-61, 64-70, 206.
-See id. at 148.
17 See id. at 91-92.
- Id. at 92.
-9Id. This lawyer was eased out of the case after trial, a point the authors finesse by
referring to "Hauptmann's appellate attorney." Id. at 108.
Or perhaps under today's standards. SeeJeffrey L. Kirchmeier, Drink, Drugs, and
Drowsiness: The ConstitutionalRight to Effective Assistance of Counsel and the Strickland
PrejudiceRequirement, 75 NEB. L. REV. 425, 455-60 (1996).
6, The authors do not always alert readers to changes in legal doctrine that might
have affected these cases. For example, one of the Scottsboro defendants escaped
from prison in 1948 and made his way to Michigan, whose governor refused to extradite him to Alabama. See GIs & BmNEN, supra note 9, at 71. The matter ended there,
but today a federal court could have compelled the governor of Michigan to comply
with Alabama's extradition request. See Puerto Rico v. Branstad, 483 U.S. 219 (1987).
More generally, an asylum state now may not ordinarily refuse to extradite a fugitive
upon procedurally proper demand from a requesting state. See, e.g., New Mexico ex
rel-Ortiz v. Reed, 524 U.S. 151 (1998); Michigan v. Doran, 439 U.S. 282 (1978).
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ently had little effect on the Leopold-Loeb case 2 and, if anything, boomeranged in the second Hiss trial when the defense
sought to show that Chambers, the government's star witness,
was mentally unstable.6 3 Geis and Bienen note that even one of
O.J. Simpson's lawyers found the expert testimony in the criminal trial "incomprehensible to me-and I have been teaching
law and science for a quarter of a century." 64 They are particularly skeptical of the handwriting testimony in the Hauptmann
trial, so much so that they attack the credibility of the fatherand-son team of experts, in part because one of their descendants, who had followed in their footsteps, many years later was
taken in by Clifford Irving's forgery of letters supposedly written
by the notorious recluse Howard Hughes.6 Perhaps handwriting evidence should not be admissible,6 but invoking the mistakes of the third generation to attack the first and second is
hardly a persuasive reason to support that conclusion.
The discussion of experts seems intended to get the reader
to consider the wisdom of allowing the parties to control the
presentation of technical evidence. Unfortunately, the authors
never explicitly say so. The closest they come to making this
point is in a brief reference to Wigmore's preference for courtappointed experts, and even then they simply remark that "this
issue remains unresolved." 67 They do not observe that current
law provides for courts to select experts,r* although the practice
is still uncommon.r9

Issues relating to the jury system also played a prominent
role in these cases. Darrow deliberately sought a bench trial for
Leopold and Loeb because he thought jurors would be hostile
to his clients, 0 but there were jury trials in all the other cases.
62

See GEIS & BIENEN, supra note 9, at 20.

63See id. at 150-51.
' Id. at 190 (quoting Alan Dershowitz).
6' See id. at 115.
In fact, handwriting analysis generally has been admissible, see 2 PAUL C.
GLANNELU & EDWARDJ. IMWMNELRMD, SCIENTIFIC EVIDENCE § 21-1, at 140-41 (2d ed.
1993), although the issue has become more complicated in the wake of Daubert v.
Merrell Dow Pharmaceuticals,Inc., 509 U.S. 579 (1993). See 1 EDwARDJ. IMWINmLEmD
ETAL., COURTROOM CRImINAL EVIDENCE § 622, at 200-03 (3d ed. 1998).
67
Id. at 31.
6 See, e.g., FED. R. EVID. 706.
See JOE S. CECIL & THOMAS E. WiLLGING, COURT-APPOINE EXPERTS: DEFINING
TIIE ROLE OF EXPERTS APPOINTED UNDER FEDERAL RULE OF EVIDENCE 706 (1993).
70See GEIS & BIENEN, supranote 9, at 17.
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Geis and Bienen concentrate their discussion of juries on
Scottsboro and Simpson. They correctly explain that the Supreme Court's second Scottsboro ruling set aside the convictions because African-Americans had been excluded from the
jury pool. 7'

However, the authors imply that this ruling had

more impact than it actually did: they cite the segregationist
governor's call for compliance with the ruling but fail to note
that three decades later the Supreme Court found continuing
racial exclusion from Alabama juries. 2 The jury discussion in
connection with the OJ. case consists of a paragraph apiece on
peremptory challenges, the role of the judge in voir dire,juror
pay, and jury sequestration, and two paragraphs each on juror
questioning of witnesses and jury unanimity.73 Like the issues of
rape, eyewitness identification, and police behavior, 74 these
presentations are much too brief to allow a thoughtful reader to
weigh the desirability of any particular approach to these problems.
The role of the media is yet another pervasive aspect of
these high-profile cases. Newspapers and radio broadcasters descended into a "feeding frenzy" from the outset of the LeopoldLoeb case,7 the Hauptmann trial was the first ever broadcast
and attracted hundreds of reporters from around the world 76
the confrontation of Hiss and Chambers before the House UnAmerican Activities Committee in 1948 was the first telecast of a
congressional proceeding, and almost every aspect of the
Simpson case (except the civil trial) was televised.
Against this background, it should come as no surprise that
Geis and Bienen raise questions about media coverage. They
devote most of their discussion of this topic to cameras in the
courtroom, summarizing the views of proponents and critics

7' See id. at 66-67 (discussing Norris v. Alabama, 294 U.S. 587 (1935), and Patterson
v. Alabama, 294 U.S. 600 (1935)).
"2See id. at 79. The later case is Swain v. Alabama, 380 U.S. 202 (1965). In fact, the
1935 decisions in Norris and Pattersonwere not exactly groundbreaking. As ChiefJustice Hughes pointed out in Non-is, the unconstitutionality of race-based exclusion of
jurors had been clear for more than 50 years. The leading case is Strauderv. West Virginia, 100 U.S. 303 (1879). None of this is explained in the book.
73 See GFls & BIENEN, supra note 9, at 192-94.
"4See supranotes 43-46 and accompanying text.
7- Grls & BIENEN, supra note 9, at 25.
76 See id. at 104.
See id. at 143.
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while concluding only that the future of televised trials seems
"uncertain."78
Among the suggestions they report is one of British journalist Alistair Cooke's, advanced in the wake of the Hiss-Chambers
controversy, to prohibit the press from publishing leaks from
closed congressional proceedings.7 Ironically, this idea is presented only four pages after the authors discuss, with apparent
approval, Daniel Ellsberg's leaking of the Pentagon Papers. 80
Not only do they fail to remark on the apparent inconsistency
between Cooke's suggestion and Ellsberg's action, they say
nothing about the incompatibility between the idea and modem First Amendment jurisprudence.81
The authors also present another Cooke proposal, that the
American press be prohibited from commenting on pending
cases."' Whatever the merit of this idea, it is in obvious tension
with the Supreme Court's hostility to restrictions on news coverage of trials. For example, the Court has made it extremely difficult to justify gag orders against the media even in sensational
cases," has held that judicial proceedings are presumptively
open to the public (including the press), 4 and has set a high
standard for imposing sanctions against critics of the courts.8
Perhaps current First Amendment jurisprudence has struck the
wrong balance in these situations, but the reader should at least
be told that proposals such as Cooke's must be considered
against the backdrop of existing law. 6 To the extent that these
78

Id. at 199.

7' See id. at 162.
'OSee id. at 158.

" The government failed in its effort to prevent publication of the Pentagon Papers. SeeNewYork Times Co. v. United States, 403 U.S. 713 (1971). Moreover, to the
extent that Cooke proposed importing more restrictive British conceptions of defamation law, see GEIS & BIENEN, supra note 9, at 162, his idea is inconsistent with the
Supreme Court's view that the First Amendment limits the sweep of libel law in this
country. See, e.g., NewYork Times Co. v. Sullivan, 376 U.S. 254 (1964).
82 See GEIS & BIENEN, supra note 9, at 163.
See, e.g., Nebraska Press Ass'n v. Smart, 427 U.S. 539 (1976).
" See, e.g., Press Enterprise Co. v. Superior Ct., 464 U.S. 501 (1984); Richmond
Newspapers, Inc. v. Virginia, 448 U.S. 555 (1980).
"See, e.g., Wood v. Georgia, 370 U.S. 375 (1962); Craig v. Harney, 331 U.S. 367
(1947); Pennekamp v. Florida, 328 U.S. 331 (1946).
11 The authors do note that a California statute designed to limit payments to prospective witnesses during the pendency of legal proceedings, a measure adopted after
some prospective witnesses in the Simpson case sold their stories to syndicated news
programs and tabloid publications, was invalidated by a federal court. See GElS &
BIENEN, supranote 9, at 197.
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ideas stem from well-founded concern over media excesses in
these cases, the authors might also have explained that the
Court has set aside 7 some convictions due to pervasive and
prejudicial publicity.
One last theme that the authors emphasize is the role of the
trial judge. Leopold and Loeb placed their fate squarely in the
judge's hands, but even in the jury trials the judge made a difference through procedural and evidentiary rulings as well as
through subtle cues in dealing with the lawyers and comments
made directly to or perceived by the jury."8 The importance of
this factor was readily apparent in the Scottsboro, Hiss, and
Simpson cases. In Scottsboro, the judge who presided at the
first trial following the initial Supreme Court decision set aside
the jury's guilty verdict; 9 all the other trials in five rounds of litigation were heard by different judges who were more sympathetic to the prosecution, and they uniformly resulted in
convictions. 90 There was a change of judge between Hiss's first
trial, which resulted in a hung jury,1 and his second, in which
he was convicted. 9 The judge in the second trial took a less restrictive view on evidentiary matters and permitted testimony
from some important witnesses who had been excluded from
the first trial. 93 Similar contrasts were readily apparent between
the judges who presided over the criminal and civil trials involving OJ. Simpson.94
The authors draw surprisingly modest conclusions from
their review of these cases. They remark on their air of "mystery
[and] ambiguity"95 but also note that under other circumstances
any of the cases might have been "no more than a footnote in
the recorded parade of crime. '' 6

See, e.g., Sheppard v. Maxwell, 384 U.S. 333 (1966); Estes v. Texas, 381 U.S. 532
(1965).
"See GEis & BiENEN, supra note 9, at 207-08.
89See id. at 61-63. The judge in that first trial was defeated for reelection the following year. Id. at 63.
9See id. at 50-51, 68-69, 207.
9, See id. at 149.
See id. at 151.
See id. at 150, 207. Some critics demanded that the judge in the first trial be impeached. See id. at 150.
"See id. at 181, 189.
9' See id. at 8.
-Id. at 10.
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They further point out that only the Scottsboro case resulted in a Supreme Court ruling, which implicitly supports Justice Holmes's observation that great cases are not a vehicle for
landmark legal rulings. On the other hand, perhaps this conclusion is a function of the cases Geis and Bienen selected for
consideration.
There have been other "dramatic, wellpublicized, highly controversial trials that disclose the tensions,
the inadequacies, and the underlying elements of criminal justice adjudication" 8 that remain the subject of impassioned debate to this day. Among them are those involving Leo Frank,9
Nicola Sacco and Bartolomeo Vanzetti, 1° Julius and Ethel Ro97

See id. at 215.

Itd. at 11.
9 See, e.g., FRANCIS X. BUSCH, GuILY OR NOT GUILTY? AN ACCOUNT OF THE TRIALS OF
THE LEO FRANK CASE, THE D.C. STEPHENSON CASE, THE SAMUEL INSULL CASE, THE ALGER
Hiss CASE 15-74 (1952); LEONARD DINNERSTEIN, THE LEO FRANK CASE (1968); ROBERT
SErrz FREY & NANCY THOMPSON-FREY, THE SILENT AND THE DAMNED (1988); HARRY
GOLDEN, A LITTLE GIRL Is DEAD (1965). Frank's case was also the subject of an Emmy
award-winning 1988 NBC miniseries, The Murder of Mayy Phagan,and was the basis for
at least one novel. See RICHARD KLUGER, MEMBERS OF THE TRIBE (1977).
Frank was granted a posthumous pardon in 1986, although the authorities
stopped short of declaring him innocent. See Georgia Pardons Victim 70 Years After
Lynching, N.Y. TIMES, Mar. 12, 1986, atAl6.
Frank's case was also related to the Leopold-Loeb affair. The Ku Klux Klan
strenuously denounced Frank and used his alleged perfidy as an important propaganda weapon. By 1924 the Klan had become a national force. Many Chicago Jews
were therefore concerned that Leopold and Loeb's crime might have elicited antiSemitic violence had their victim not also been Jewish. See GEIs & BIENEN, supra note
9, at 16.
'® This case was an international cause cjibre during the 1920s and continues as a
source of dispute. See, e.g., PAUL AVRICH, SACCO AND VANZET: THE ANARCHIST
BACKGROUND (1991); MARTIN H. BUSH & BEN SHAHN, THE PASSION OF SACCO AND
VANZETTI (1968); COMMONWEALTH V. SACCO AND VANZE=I (Robert P. Weeks ed.,
1958); HERBERT B. EHRMANN, THE CASE THAT WOULD NOT DIE: COMMONWEALTH V.
SACCO AND VANZE=TI (1969); DAVID FELIX, PROTEST: SACCO-VANZETHI AND THE
INTELLECrUALS (1965); ROBERTA STRAUSS FEUERLICHT, JUSTICE CRUCIFIED: THE STORY
OF SACCO AND VANZETTI (1977); FELIX FRANKFURTER, THE CASE OF SACCO AND VANZETTI:
A CRITICAL ANALYSIS FOR LAWYERS AND LAYMEN (1927); LOUISJOUGHIN & EDMUND M.
MORGAN, THE LEGACY OF SACCO AND VANZETTI (1948); JOSEPH B. KADANE & DAVID A.
SCHUM, A PROBABILISTIC ANALYSIS OF THE SACCO AND VANZETri EVIDENCE (1996);
EUGENE LYONS, THE LIFE AND DEATH OF SACCO AND VANZETTI (1927); MICHAEL A.
MUSMANNO, AFTER TWELVE YEARS (1939); FRANCIS RUSSELL, SACCO AND VANZETTI: THE
CASE RESOLVED (1986); WILLIAM YOUNG & DAVID E. KAISER, POSTMORTEM: NEW
EVIDENCE IN THE CASE OF SACCO AND VANZETTI (1985).
The Sacco-Vanzetti affair has also given rise to numerous literary and artistic
works. Upton Sinclair wrote a novel based on the case. See UPTON SINCLAIR, BOSTON:
A NOVEL (1928). Among the plays stimulated by the controversy are: The SaccoVanzetti Stoy (1960), an acclaimed NBC production; and Winterset, a 1935 play by
Maxwell Anderson. There was also an Italian movie, see SACCO AND VANZETTI (1971),
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senberg,01 and Sam Sheppard.1 0 2 Three of those cases did result
in Supreme Court rulings, at least two of them on issues that the
authors address in this book. Frank, who was tried in a circus
atmosphere and lynched after the governor commuted his
death sentence, was the protagonist in a case that paved the way
for more expansive federal habeas corpus review of state convictions.0 3 Sheppard's first trial took place amid a torrent of
prejudicial publicity, which led the Court to set aside his convic-

tion.1M
III.
In light of the criticisms of this book advanced above, two
questions arise. First, why is a flawed work worthy of our attention? Second, what accounts for the flaws?
This book matters because the authors try to go beyond a
simple chronicling of the facts and arguments of some highfeaturingJoan Baez singing "The Ballad of Sacco and Vanzetti." In addition, the trial
was recently reenacted at the American Bar Association's annual meeting. See Henry
J. Reske, Sacco and Vanzetti Resurrected: Retrial of Classic Case of Yesteryear Matches ProminentLawyers of Today, A.BA.J., Oct. 1996, at 120.
'01See, e.g., S. ANDHIL FINEBERG, THE ROSENBERG CASE: FACT AND FICTION (1953);
ALVIN H. GOLDSTEIN, THE UNQUIET DEATH OFJULIUS AND ETHEL ROSENBERG (1975);
ROBERT & MICHAEL MEEROPOL, WE ARE YOUR SONS: THE LEGACY OF ETHEL AND JULIUS
ROSENBERG (1975); JOHN F. NEVILLE, THE PRESS, THE ROSENBERGS, AND THE COLD WAR
(1965); LOuIS NIZER, THE IMPLOSION CONSPIRACY (1973); RONALD RADOSH & JOYCE
MILTON, THE ROSENBERG FILE: A SEARCH FOR THE TRUTH (1983);JONATHAN ROOT, THE
BETRAYERS (1963); WALTER & MIRIAM SCHNEIR, INVITATION TO AN INQUEST: THE
ROSENBURG CASE-A REAPPRAISAL OF AN AMERICAN CRISIS (1965); SECRET AGENTS: THE
ROSENBERG CASE, McCARTHYiSM AND FIFTIES AMERICA (Marorie Gerber & Rebecca L.
Walkowitz eds., 1995);JOSEPH H. SHARUIT, FATAL ERROR: THE MISCARRIAGE OFJUSTICE
THAT SEALED THE ROSENBERGS' FATE (1989); JOHN WEXLEY, THE JUDGMENT OF JULIUS
AND ETHEL ROSENBERG (1955); MAURICE BERGER, Of Cold Wars and Curators:The Case of
Julius and Ethel Rosenberg, in How ART BECOMES HISTORY. ESSAYS ON ART, SOCIETY, AND
CULTURE IN POST-NEW DEAL AMERICA 23 (1992).
"2 See, e.g., F. LEE BAILEY & HARVEY ARONSON, THE DEFENSE NEVER RESTS 53-92
(1971); CYNTHIA L. COOPER & SAM REESE SHEPPARD, MOCxERY OFJUSTCE: THE TRUE
STORY OF THE SHEPPARD MURDER CASE (1995); PAUL HOLMES, THE SHEPPARD MURDER
CASE (1961); PAUL HOLMES, RETRIAL MURDER AND DR. SAM SHEPPARD (1966); JACK
HARRISON POLLACK, DR. SAM: AN AMERICAN TRAGEDY (1972); SAM SHEPPARD, ENDURE
AND CONQUER (1966); STEPHEN A. SHEPPARD & PAUL HOLMES, MY BROTHER'S KEEPER
(1964). The Sheppard case was also the basis for the television series The Fugitive,
which ran for four years on ABC in the 1960s, and for the 1993 Warner Brothers
movie of the same name that starred Harrison Ford in the title role.
This case is still the subject of litigation. The Ohio Supreme Court, in a sharply
divided ruling, recently allowed Sheppard's estate to seek a declaration of innocence.
See State ex rel. TubbsJones v. Suster, 701 N.E.2d 1002 (Ohio 1998).
103 SeeFrank v. Mangum, 237 U.S. 309 (1915).
0 See Sheppard v. Maxwell, 384 U.S. 333 (1966).
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profile cases. Geis and Bienen seek to use the cases as a vehicle
for stimulating serious thought about our criminal justice system. One indication of their insistence on asking hard questions is their treatment of the exclusionary rule. Instead of
focusing on the number of lost convictions that result from
suppressing illegally obtained evidence-a question that has
generated substantial controversyl 05 -these authors begin by explaining that the exclusionary rule leads police officers to lie
about the circumstances in which warrantless searches and seizures take place. 1°6 Whether they have chosen the appropriate
starting point is something about which reasonable persons
might disagree, but the choice itself suggests that Geis and Bienen have some useful and provocative notions about criminal
justice. We should be disappointed that this project, which had
so much promise, ultimately fails to deliver. Perhaps, as Casey
Stengel remarked in a very different context: "[I] t's a good idea,
but sometimes it doesn't always work."0 7
Maybe the problem is that Geis and Bienen have tried to
address several audiences simultaneously. The dust jacket describes the book as a work in law, criminal justice, and true
crime. This might explain the paucity of citations and the lack
of footnotes, features that make this an atypical legal publication and could make it appear more accessible to a general
audience, particularly to undergraduates. However, the lack of
scholarly apparatus is not the problem. The real disappointment is that the authors did not try to challenge their readerswhoever they might be-with more detailed information about
many of the issues that cry out for more thoughtful discussion
than they have so far received.

103

CompareUnited States v. Leon, 468 U.S. 897, 907-08 & n.6 (1984) (citing empiri-

cal studies and emphasizing the costs of the exclusionary rule), with id. at 942-43 &
n.9, 950-51 & n.11 (Brennan, J., dissenting) (citing many of the same studies and concluding that the exclusionary rule's costs have been exaggerated).
10' See GEmS & BIENEN, supra note 9, at 194-97.
'0 Quoted in LEONARD Kopprr, ALLABOUT BASEBALL 116 (1974).

